IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

UNI TED STATES

CRI M NAL NO.
v 96- 202- 1
JERRELL A. BRESLI N
VEMORANDUM
Br oderi ck, J. March 19, 1998

On February 11, 1998, this Court sentenced Defendant Jerrel
A. Breslin to 87 nonths in prison followed by three years
supervi sed rel ease. The Court further ordered that Defendant pay
a special assessnment in the amount of $850, and ordered
restitution in the amount of $150,000. Defendant has noved for
his rel ease on bail pending appeal of his conviction and sentence
to the Third GCircuit Court of Appeals. For the reasons which

follow, the Court will deny Defendant’s notion

On July 18, 1997, Defendant Jerrell A Breslin, an attorney
licensed to practice lawin the state of Florida, was convicted
by a jury of one count of conspiracy to conmt wire fraud, in
violation 18 U . S.C. 8§ 371, twelve counts of wire fraud, in
violation of 18 U S.C. § 1343, and four counts of illegal
nmonetary transactions, in violation of 18 U S.C. § 1957.

Def endant’ s conviction followed a six week trial at which

Def endant had represented hinself pro se, while being aided by
stand- by counsel. The Court had all owed Defendant to represent
himself pro se on the basis of Defendant’s representations that

he had significant trial experience and had worked for several



years as a crimnal defense attorney, including working as a
public defender in the state of Florida.

Foll owi ng his conviction, Defendant Breslin noved for bai
pendi ng sentencing. The Court held a bail hearing and, on July
30, 1997, the Court set bail pending sentence in the anount of a
$1, 000, 000 surety bond. As security, Defendant Breslin and four
menbers of his famly posted their hones, the estimted val ue of
which totaled in excess of $1,000,000. Defendant’s passport
remai ned i n possession of pretrial services, and Defendant’s
travel was restricted to Florida and the Eastern District of
Pennsyl vani a.

On February 11, 1998, followi ng the Court’s inposition of
sentence, Defendant Breslin, through his counsel, noved for bail
pendi ng appeal of his conviction and sentence. |In light of the
fact that Defendant has never filed a post-trial notion for
acquittal or a notion for a newtrial, the Court had not known at
the time of Defendant’s sentencing that Defendant had planned to
file an appeal and was not able to anticipate which issues
Def endant woul d rai se on appeal. Accordingly, the Court
schedul ed a bail hearing to be held on February 17, 1998.

On the norning of February 17, 1998, the Court received a
menor andum i n support of Defendant’s notion for bail pending
appeal. In this nmenorandum Defendant stated that he planned to
pursue a nunber of issues on appeal. These issues included the
Court’s statenents to Defendant in front of the jury regarding

Defendant’s attenpts to “testify,” the Court’s denial of
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Def endant’s notion to dism ss the Indictnment for prosecutorial

m sconduct before the grand jury, the Court’s refusal to give
Def endant’ s requested jury instruction regarding good faith, and
the Court’s restrictions on the scope of Defendant’s cross-

exam nati on.

Because Defendant’s nmenorandumin support of his notion for
bai | pendi ng appeal did not include specific exanples or
citations to the notes of testinony, the Court could not consider
t he substance of Defendant’s clains regarding the issue of the
Court’s comments to Defendant in front of the jury, or the
Court’s restrictions on the scope of Defendant’s cross-
exam nation. Accordingly, the Court asked that defense counsel
submt a suppl enmental nmenorandum and i nclude rel evant citations
to the notes of testinony.

On March 4, 1998, Defendant’s counsel filed a suppl enental
menor andum i n support of Defendant’s notion for rel ease pendi ng
appeal. In this supplenental nmenorandum Defendant focuses only
on the issue of whether the Court prejudi ced Def endant and
deprived himof his constitutional rights by interrupting
Def endant several tines during the course of his opening

statenment and cautioning himnot to “testify.”

The issue of bail pending appeal is addressed in 18 U S.C. 8§
3143(b). Section 3143(b) provides in relevant part:
the judicial officer shall order that a person

who has been found guilty of an offense and sentenced
to a termof inprisonnent, and who has filed an appeal
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or a petition for a wit of certiorari, be detained
unl ess the judicial officer finds-- (A) by clear and
convi ncing evidence that the person is not likely to
fl ee or pose a danger to the safety of any other person
or the comunity if released under section 3142(b) or
(c)of this title; and (B) that the appeal is not for

t he purpose of delay and raises a substantial question
of law or fact likely to result in (i) reversal; (ii)
an order for a newtrial; (iii) a sentence that does
not include a termof inprisonnment, or (iv) a reduced
sentence to a termof inprisonnment |ess than the total
of the tine already served plus the expected duration
of the appeal process...

Under Section 3143(b), the defendant seeking bail bears the
burden of show ng: (1) by clear and convincing evidence that he
is not likely to flee or pose a threat or danger to the safety of
any other person or the community if released; (2) that his
appeal is not for purpose of delay; (3) that his appeal raises a
substantial question of law or fact; and (4) that if the
substantial question is determ ned favorably to himon appeal,
the decision will likely result in reversal or an order for a new
trial as to all counts on which inprisonnent has been inposed.

United States v. Mller, 753 F.2d 19,24 (3d Cr. 1985). As the

statute nmakes clear, the Court need not determ ne whether a

def endant’ s appeal raises a substantial question of |aw or fact

if the defendant has not shown by clear and convincing evidence

that he is not likely to flee or pose a danger to the community.
In determ ni ng whet her a defendant’s appeal raises a

substantial question of |aw or fact for purposes of Section

3143(b), the District Court need not predict the likelihood of

its rulings being reversed on appeal. United States v. Mller,

753 F.2d. at 23. The District Court need only consider whether
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Def endant rai ses an issue on appeal which is “debatabl e anbong
jurists,” or “adequate to deserve encouragenent to proceed

further.” United States v. Smth, 793 F.2d 85, 90 (3d Gr.

1986) .

In the instant case, the Defendant has not shown by cl ear
and convincing evidence that he is not likely to flee. Al though
Def endant and his rel atives have again offered to post their
honmes as security for Defendant’s bond, the Court no | onger feels
this bond is sufficient to ensure that Defendant will not flee.
Devel opnment s whi ch have occurred since this Court granted
Def endant bail pendi ng sentence have given the Court serious
concerns as to Defendant’s risk of flight.

First, the Court nust consider the fact that Defendant now
faces 87 nonths inprisonment. This is a significant anmount of
time in prison-- nuch nore than Defendant had asked the Court to
order, and, though at the |owest end of the Sentencing
Qui del i nes, perhaps nore than Defendant had expected the Court to
i npose. Defendant may now have an incentive to flee which he did
not have before.

Mor eover, as noted in the presentence report in this case,
Def endant has refused to provide the Court with full information
regarding his financial status. Although Defendant submtted to
t he probation departnent a statenment of his present financial
earni ngs, assets and liabilities, he has failed to turn over

information as to the disposition of certain assets which
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Def endant di sposed of while this case was under investigation.
As this Court is well aware, Defendant has previously kept bank
accounts in foreign countries, including accounts in the Caynman
| sl ands. Testinony at Defendant’s sentencing hearing reveal ed
t hat Def endant had kept the existence of these foreign accounts
unknown from his personal accountant. |In |ight of Defendant’s
participation in the multi-mllion dollar fraud which is the
subj ect of the instant Indictnment, the Court has good reason to
bel i eve that Defendant may have assets hidden which coul d enabl e
himto flee, and perhaps reinburse his famly nenbers for the
val ue of the hones which they posted to secure Defendant’s bond.

Furthernore, the governnent has represented to this Court
that Defendant is the target of an investigation, and may face
indictment, in the Northern District of Florida for his
participation in a simlar fraud schenme. In his supplenental
menor andum Def endant represents to this Court that he has,
t hrough his counsel, contacted the responsible Assistant U S.
Attorney in Northern Florida and offered to fully cooperate and
surrender to any new charges filed. These assurances from
Def endant, however, are not sufficient to allay this Court’s
concerns as to Defendant’s risk of flight.

Accordi ngly, Defendant has failed to show by clear and
convi ncing evidence that he is not likely to flee if he is

rel eased on bail pending disposition of his appeal.

Furthernore, Defendant’s appeal does not raise a substanti al
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guestion of law or fact, as required by Section 3143(b).

Def endant’ s cl ai n8 on appeal do not present issues which are
fairly debatable anong jurists, or adequate to deserve further
consi derati on.

Al t hough Defendant referred to many i ssues which he plans to
rai se on appeal, the Court need only address one issue at |ength-
- whether the Court prejudiced Defendant and deprived himof his
constitutional rights by cautioning Defendant in front of the
jury during his opening statenent.

Def endant delivered his opening statenent on July 9, 1997,
following the close of the prosecution s case-in-chief.
According to Defendant’s suppl enental nenorandum the Court
prejudi ced Defendant in the eyes of the jury by telling him
bef ore he began his opening statenment that his opening statenent
was to be a statenment and was not to be an argunent. Defendant
contends in his supplenmental nmenorandumthat this conment by the
Court marked the beginning of an “onsl aught agai nst the
def endant’ s opening statenent” in which the Court, in the
presence of the jury, interrupted Defendant during the course of
hi s opening statenent and warned himnot to “testify” before the
jury. Defendant contends that the Court’s repeated cautionary
instructions regarding Defendant’s attenpts to testify inplied
t hat Def endant had an obligation to testify and thus prejudiced
Def endant in the eyes of the jury.

As a review of the record nmakes clear, however, the Court’s

comments and cautionary instructions were absolutely necessary in
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light of Defendant’s repeated attenpts to testify during the
course of his opening statenent.

Bef ore begi nning his opening statenent, Defendant, a
licensed attorney, represented to the court that he understood
t he purpose of the opening statenent, and understood that it was
not to be an argunent. Defendant told the jury before he began
hi s opening statenent that his statenent was not testinony, that
he was not testifying and that he would not testify.

Despite Defendant’s representations, however, and despite
the fact that Defendant was, by his own adm ssion, an attorney
W th nmuch experience in crimnal trial practice, Defendant began
testifying before the jury alnost inmmediately after comrencing

hi s opening statenent. Defendant said to the jury:

So who am1? 1|1’ mone of you. |If you |eave

Phi | adel phi a and head north and you go up 309, you wll
come to Schuylkill County. There is alittle town
call ed Tamaqua. That is where | was born. | went to
Catholic grade school in Tamaqua, St. Jerone, Marian
Catholic high school. | spent a year in the sem nary,

then | went to Penn State. G aduated from Penn Stat e,

and then | went to the University of Mam School of

Law, and | graduated down there after | got out of |aw

school .
Upon the governnent’s objection, the Court instructed Defendant
that he was not to testify to evidence which was not in the
record, though he could tell the jury that he planned to present
evi dence as to his background.

Al t hough Defendant stated that he understood the Court’s

i nstructions, Defendant continued to testify as to his

background, telling the jury that he had worked as a public



def ender upon graduation fromlaw school, then gone into private
practice. Defendant conti nued:

And around 1988, | did prelimnarily trial litigation.

In 1988, | just thought that it was tine | used ny

talents for sonething other than--

The governnent objected on the ground that Defendant was
testifying as to his own thoughts and feelings. The Court again
i nstructed Defendant that he was not to testify during his
openi ng statenment. The Court patiently explained to Defendant:

You have a right to make an openi ng statenent, but you

cannot-- | nean, you probably don't realize it, you

have been giving them[the jury] information that is

not in the record.

Agai n, Defendant said that he understood the Court’s
cautionary instruction. Yet, again, Defendant proceeded to
testify. Defendant began to tell the jury why he agreed to work
for Turnbull & Sons (the corporation which Defendants used to
carry out their fraud):

And nost inportantly, when | cane to Phil adel phi a,

Turnbull and Sons was al ready doi ng business with

Cooper Horwitz. \What | saw when | got there was one of

the biggest, if not the biggest, nortgage brokers in

the world, bringing their clients to Turnbull and Sons.

That’s what | saw. And that was, sinply put, enough

for ne.

Def endant was clearly presenting evidence to the jury as to his
own t houghts and i npressions-- evidence to which no one but

Def endant could testify. Not surprisingly, the governnent again
objected. The Court, recognizing Defendant’s trial experience,
tol d Def endant:

| know you understand ne and you just can’'t continue
what you are doing.



The Court explained to Defendant that he could get on the w tness
stand, be sworn in and testify, but he could not testify during
t he course of his opening statenent.

At a side-bar conference, which was requested by counsel for
Def endant’ s co-defendant Leslie Mersky, the Court again expl ai ned
to Def endant Breslin:

You have a right to call them[w tnesses] and ask them

rel evant questions... You don't have a right, and I’'m

going to repeat it again, you don't have the right to

stand there and testify, and nmaybe you don’t think that

you are testifying, but you are.

The Court’s repeated explanations had little effect on
Def endant. Al though Defendant told the jury foll ow ng side-bar
that he was not attenpting to testify, Defendant soon began
testifying once again. Defendant attenpted to explain to the
jury the Financial Facility Agreenment which Defendants used to
obtain up front fees fromfraud victins:

The reason that the original Financial Facility

Agreement is kind of -- is alittle strange is because

it was transl ated by people that were not used to

translating financial docunents. Apparently, it was

just a regular straight translator, and German is quite

a conplicated | anguage. The Financial Facility

Agreenent is...
Once again, the Court cautioned Defendant:

You are testifying and you can’t do that. And this is

the last tinme I"’'mgoing to tell you. And the Court has

been trying to help you through this opening, and

openi ngs of a party who is representing hinself are

very difficult.
At a second side-bar, the Court again expl ai ned:

If you want to say that we will show you who prepared
it originally, and where it was prepared, you can say
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that. Yes, but you can’t-- by the way, | know you are
an intelligent man, and | know you know what |’ m
sayi ng.

The record shows that the Court denonstrated great patience
wi t h Def endant during his opening statenment, and exercised great
care in ensuring that the jury was not prejudi ced agai nst
Def endant. Follow ng the second side-bar, the Court granted
Def endant’ s request for a five mnute break. Imrediately after
the break, the Court gave the jury the follow ng instruction:

| just want to point out to you so there is no

m sunder st andi ng, the governnent has the burden of

proof to establish the guilt of the two remaining

def endants beyond a reasonabl e doubt. And a def endant

is presuned i nnocent until such tine, if ever, the

gover nnent establishes guilt beyond a reasonabl e doubt.

And a defendant has the constitutional right to remain

silent, and a defendant cannot be conpelled to testify.

The defendant does not have the burden or the duty to

call any witnesses, or to produce any evi dence, and the

| aw does not conpel a defendant in a crimnal case to

take the witness stand and testify. And the fact that

| said he could take the stand, ask hinself questions,

yes, he can do that, but he can’t be conpelled to do

that. That is his option and no inferences of any kind

may be drawn fromthe failure of a defendant to

testify...

This instruction, given in the mddl e of Defendant’s opening
statement, was in addition to the Court’s instructions given to
the jury at the comrencenent of the trial and at the end of the
trial as to the governnent’s burden of proof, a defendant’s
absolute right not to testify, and the fact that no inferences
shoul d be drawn from a defendant’s decision not to testify.
Contrary to Defendant’s assertions in his supplenenta

menor andum the Court’s instruction to the jury given in the
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m ddl e of Defendant’s opening statenent was neither standard nor
tame. The Court specifically referred to the comments which the
Court had made regardi ng Defendant’s option to take the stand,
and told the jury that it was not to infer fromthose coments

t hat Def endant had any obligation to testify.

Def endant’ s assertion that the Court |imted Defendant to
identifying the subject areas that woul d be covered by testinony,
and forbid Defendant fromtelling the jury the substance or
details of the anticipated testinony in his opening statenent
m srepresents the nature of the Court’s instructions. The Court
never prohibited Defendant from disclosing the substantive nature
of anticipated testinony. Rather, the Court correctly prohibited
Def endant from di scl osing his own thoughts, inpressions and
interpretations, and told Defendant that he could describe
anti ci pated evi dence which woul d be presented during his case,
but could not present the evidence hinself to the jurors w thout
taking the stand and testifying. The Court’s instruction is
undoubt edly correct.

Havi ng reviewed the record, the Court has determ ned that
its cautionary instructions and statenments nmade to the Defendant
during his opening statenent were necessary and appropriate
responses to Defendant’s persistent efforts to testify and
present argunent to the jury. Accordingly, the Court does not
bel i eve that Defendant raises a substantial issue by challenging
on appeal the Court’s statenents made to Defendant during his

openi ng statenent.
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Additionally, the remaining clains which Defendant raises on
appeal do not present substantial questions of |aw or fact for
pur poses of 18 U.S.C. 8§ 3143(b). Wth respect to Defendant’s
clainms of prosecutorial msconduct before the grand jury, the
Court addressed these clains in its February 7, 1997 nmenorandum
and order denying Defendant’s notion to dismss the Indictnent.
In its menorandum the Court considered Defendant’s grand jury
clains, and found themw thout nerit. Defendant’s challenge to
this Court’s findings do not raise a substantial issue on appeal.

Additionally, Defendant’s challenges to the Court’s jury
instructions do not present a substantial question of |aw or
fact. Defendant contends that the Court erred in its refusal to
give an instruction that if Defendant acted in good faith,

Def endant shoul d not be found to have the required intent to
defraud. However, the law in the Third Crcuit is clear that a
good faith instruction is not required when the Court has
properly instructed the jury as to the nental elenents of the
crimes charged, and those elenents are inconsistent wwth a
defendant’s good faith. As the Third Circuit has noted, “[w hen
a jury has determ ned that an accused has intended to cheat his
victim the possibility that the accused also acted in good faith
has been elimnated,” and the good faith instruction becones

superfluous. United States v. Zehrbach, 47 F.3d 1252, 1261 (3d

Cr. 1995).
Def endant al so contends that the Court unfairly prejudiced

Def endant when it instructed the jury that Defendant’s status as

13



an attorney did not give himany license to violate the law. The
Court gave the follow ng instruction:

| instruct you that an attorney has a professional duty

and responsibility to represent his client’s interest

zeal ously within the bounds of the |aw. However, an

attorney is not above the |aw and, |ike everyone el se,

an attorney may not commt or assist in the comm ssion

of a crimnal offense.

The Court can discern no basis on which Defendant coul d chall enge
this true and correct instruction. Accordingly, Defendant’s
chall enges to the Court’s jury instructions do not raise a
substantial issue for purposes of appeal.

Finally, the Court notes that Defendant has failed to show
this Court that his challenges to the Court’s restrictions on the
scope of Defendant’s cross-exam nation raise a substantia
guestion of law or fact. 1In his February 17, 1998 nmenorandumin
support of his notion for bail, Defendant raises the issue of the
Court limting the scope of Defendant’s cross-exan nation of
governnent w tnesses. However, in his March 4, 1998 suppl enent al
menor andum Def endant states that he can not brief the issue
“[d]ue to the nunber of volunmes of testinony and difficulties in
acquiring a copy pronptly at an affordable price.” Defendant has
thus failed to show that this is a substantial issue on appeal.

For the reasons stated above, the Court will deny

Def endant’ s notion for bail pending appeal.

An appropriate Order follows.
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